1.
First, why are states legally obliged to engender their constitutions?
Today, many people, women and men, support gender equality from different viewpoints: some believe in and adopt gender equality as a human right of to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to […] sex […] or other status".
In Article 2(1), the Covenant refers to the obligation to engender both the constitution and national legislation. This article obliges states to adopt the necessary 'legislative measures' to guarantee the enjoyment of the rights enunciated in the Covenant. It states: "Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and cooperation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures". It is noticeable here that the Covenant, after talking about the obligation of states to take 'all means' to realize these rights, focuses particularly on 'legislative measures'. This reflects the priority given to these measures in implementing the rights and principles of the Covenant. Legislation, in its general understanding, here includes any law enacted and issued by the State, including the constitution as the state's supreme law. Rights (1966) 8
International Covenant on Civil and Political
The Covenant states the right to equality in Article 3 and reaffirms nondiscrimination by virtue of Article 2(1). The covenant emphasizes the need to adopt the necessary legislation in order to guarantee that everyone enjoys the rights stipulated, which is stated in Article 2(2).
Convention on the Elimination of all Forms of Discrimination
Against Women (CEDAW) (1979) 9 This Convention is deemed an international bill of women's rights; it defines decisively the actions considered as discriminatory against women and the 8. https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf 9. http://www.ohchr.org/Documents/ProfessionalInterest/cedaw.pdf measures to be taken to eliminate that discrimination. CEDAW reaffirms the principle of equality between women and men throughout its provisions. For example, Article 3 states, as does Article 15(1), that: "States Parties shall take in all fields […] all appropriate measures […] to ensure the full development and advancement of women, for the purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality with men".
As for non-discrimination, CEDAW has not only used the general language on 'non-discrimination' included in all other conventions. It instead went further and defined the concept of prohibited discrimination and set forth positive steps, such as temporary measures to remove previous discrimination, which has become entrenched through decades of discriminatory practices. CEDAW prohibits discrimination by virtue of Article 2, which states that: "States Parties condemn discrimination against women in all its forms".
CEDAW imposes many obligations on states to incorporate women's rights, gender equality, and the prohibition of discrimination between women and men in their national constitutions and legislation. It also imposes an obligation for states to amend their national legislation and penal provisions that contradict these rights and principles. This is clearly stated in Article 2(a), (b), (c), (f), (j), and (g).
It is noticeable that the Convention, in Article 5(a), asks states to take all appropriate measures to modify the social and cultural patterns of conduct of women and men, with a view of achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes.
1. 1.6. United Nations Security Council Resolution 1325 (2000 10
The CEDAW Committee has mentioned that "women often take on leadership roles during conflict as heads of households, peacemakers, political leaders, and 10. On women and peace and security: http://www.un-documents.net/sr1325.htm combatants" (CEDAW, 2013, para 6) ; the Committee has repeatedly expressed concern that their voices are silenced and marginalized in post-conflict and transition periods and recovery processes.
In order to overcome this reality, in 2000, the Security Council adopted Resolution 1325. It reaffirmed the important role of women in the prevention and resolution of conflicts and in peace-building, as well as the need for their equal participation and more prominent role in decision making with regard to conflict prevention and resolution. Moreover, the Security Council has adopted several follow-up resolutions -1820 (2008), 1888 (2009), 1889 (2009), 1960 (2010), 2106 (2013) , and 2122 (2013) -recognizing further aspects of the link between women and peace and security: the use of sexual violence as a tactic of war; its status as a war crime; the obligation of parties to armed conflict to take measures to prevent it; the duty of peacekeeping missions to protect women and children from sexual violence during armed conflict; and setting up a roadmap for the implementation of member states' commitments in this area.
The importance of this resolution lies in the fact that it promotes equality of opportunity for women and men in a field that has never been addressed before by any international or regional convention: conflict resolution and peace processes; women's presence as special representatives and envoys to pursue good offices, incorporating a gender perspective into peacekeeping operations, and the involvement of women in the making and implementation mechanisms of the peace agreements. While novel, there is also synergy between Resolution 1325 and CEDAW, and the United Nations has explained the complementarity between the goals they pursue and the standards they set for the states. Both documents have a gender equality agenda and demand women's full participation at all levels of decision making, both call for legal equality between women and men, and both seek to ensure that women's experiences, needs, and perspectives are incorporated into political, legal, and social decisions.
Resolution 1325 explicitly mentions states' obligations to engender their constitutions. This is stated in Clause 8(c), which reaffirms the state parties' commitment to take "measures that ensure the protection of and respect for human rights of women and girls, particularly as they relate to the constitution, the electoral system, the police, and the judiciary".
1.2.
Regional instruments that mandate gender equality, non-discrimination, and engendering the constitution There are also regional instruments which set forth obligations for states to recognize the principle of gender equality, prohibit discrimination, and require the engendering of national constitutions.
European instruments
The European human rights system is one of the most developed regional systems mainly due to the active role of the European Court of Human Rights (ECHR) 11 in sanctioning violations by member states.
The ECHR reaffirms the equality of individuals in the enjoyment of all rights implied in the phrase 'everyone' in its Article 1, which states that: "The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention".
Also, the ECHR prohibits discrimination by virtue of Article 14, which states that: "The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex […] or other status". The jurisdictional reach of the ECHR is not limited to the people enjoying the nationality of one of the state parties. Rather, it covers everyone falling under the legal jurisdiction of any of the state parties, such as their residents. Thus, anyone who is under the jurisdiction of a state party enjoys the protection of the convention. This enforcement is the task of the ECHR, which receives complaints from individuals, groups of individuals, and state parties. The court has developed a rich jurisprudence on gender equality and non-discrimination (see Radacic, 2008) .
In order to ensure more protection and equality and to adopt a general principle prohibiting discrimination in the exercise of all rights included in the law, without specifying one right and neglecting another, Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms was concluded. It was introduced for signing on the 11th of April 2000, and entered into effect in 2005. The Protocol contains a general prohibition of discrimination in Article 1.
The importance of this protocol lies in the fact that it enhances the protection against discrimination afforded by the ECHR and reflects advancements in international legal protection against discrimination. Article 14 of the ECHR, contrary to other international conventions, does not include a separate prohibition of discrimination. Thus, discrimination is prohibited only with regards to "the enjoyment of the rights and freedoms" set forth in the Convention in Article 14. However, when the Protocol came into effect, the prohibition of discrimination acquired 'independent life', separate from other provisions of the ECHR 12 .
Gender equality is a fundamental principle of the European Union and is listed, for example, in Article 8 of the Treaty on the Functioning of the European Union (TFEU), which states that: "In all its activities, the Union shall aim to eliminate inequalities, and to promote equality, between men and women" (see European Commission, 2011).
The right to equality is referred to in two places of the Charter of Fundamental Rights of the European Union 13 . The first is in Article 20, which mentions equality before the law in a brief and general way: "Everyone is equal before the law". The second is in Article 23, which explicitly enunciates gender equality, as well as the possibility of adopting affirmative action measures 14 .
12. For more details on this protocol, see the Council of Europe website: http://www.coe.int/ar_JO/web/compass/legalprotection-of-human-rights 13. http://www.europarl.europa.eu/charter/pdf/text_en.pdf 14. See further Handbook on European non-discrimination law March. (2011) . http://fra.europa.eu/en/publication/2011/ handbook-european-non-discrimination-law
African instruments
The African Charter on Human and Peoples' Rights 15 has been the starting point for a new era in the area of human rights in Africa. It reaffirms the right to absolute equality in Article 3. As for the principle of non-discrimination, it is reaffirmed in Article 2 of the Charter, which states that: "Every individual shall be entitled to the enjoyment of the rights and freedoms recognized and guaranteed in the present Charter without distinction of any kind such as […] sex […] or any other status".
The Protocol on Women's Rights 16 in Africa reaffirms the principle of legal equality between women and men. Article 8 of the Protocol states that: "Women and men are equal before the law and shall have the right to equal protection and benefit of the law". As for the principle of non-discrimination, Article 2(1) of the Protocol states that: "State Parties shall combat all forms of discrimination against women". This obligation is reaffirmed in the Protocol on the Rights of Women in Africa. It states explicitly the obligation of states to include the principles of nondiscrimination and gender equality in their constitutions and legislation. It also allows for affirmative action measures to redress continuing discrimination against women.
American instruments
We refer here to the American Declaration of the Rights and Duties of Man (1948) that affirms equality and non-discrimination in its Article 2. The American Convention on Human Rights (1969) 17 declares the duty of state parties as protecting the rights of all persons under their jurisdiction, without 15. http://www.humanrights.se/wp-content/uploads/2012/01/African-Charter-on-Human-and-Peoples-Rights.pdf 16. http://www.achpr.org/files/instruments/women-protocol/achpr_instr_proto_women_eng.pdf 17. http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.pdf discrimination on the basis of, among other grounds, 'sex' 18 , and the right to equal protection of the laws for all, "without discrimination" (Article 24).
In a separate article on the rights of the family, the convention affirms the principle of non-discrimination with regard to marriage (Article 17(2)) and also calls upon states to "take appropriate steps to ensure the equality of rights and the adequate balancing of responsibilities of the spouses as to marriage, during marriage, and in the event of its dissolution" (Article 17(4)). The Inter-American Court of Human Rights adjudicates on disputes involving state parties accused of having violated their obligations under the convention and has developed a rich jurisprudence on gender equality and non-discrimination (Palacios Zuolaga, 2008) . The Inter-American Commission on Human Rights has also collated the legal standards applicable to gender equality in the InterAmerican system emerging from the court's jurisprudence and state practice (IACHR, 2015).
Arab instruments
States of the Arab region suffer from lack of regional sources concerning human rights in general and women's rights in particular. This is in spite of the pressing need for such instruments, owing to the restrictions imposed on Arab women in many countries, either because of harsh discriminative constitutional and legislative provisions, or because of religious concepts and social customs. The main regional instrument is the Arab Charter on Human Rights (2004) 19 which was adopted by the 16th Arab Summit hosted by Tunisia on the 23rd of May 2004.
The Charter reaffirms the principle of equality in more than one clause and in more than one form. Article 3(2) suggests undertaking "necessary measures to guarantee effective equality in the enjoyment of all rights and [freedoms] established in the present Charter, so as to protect against all forms of discrimination". Article 11 states that: "All persons are equal before the law and have the right to enjoy its protection without discrimination". Article 12 also reaffirms that: "All persons are equal before the courts and tribunals" 20 .
The Charter also refers to non-discrimination and affirmative action in two separate paragraphs of Article 3. Article 3(1) declares "the right to enjoy all the rights and freedoms recognized herein, without any distinction on grounds of […] sex", and Article 3(3) states: "Men and women are equal in respect of human dignity, in rights and in duties within the framework of the positive discrimination established in favor of women by Islamic Shari'a and other divine laws, legislation and international instruments".
However, by conditioning gender equality and women's rights to the religious framework, the Charter appears to allow for discrimination against women. This is manifested in the fact that 'positive discrimination' is attributed to religious laws, and then to the applicable legislation and instruments, which leaves open the possibility to deny women some of their rights. Therefore, the use of affirmative action in this context -linking it to divine laws -would have the same results as reservations raised with regard to international human rights conventions: both undermine women's rights and justify discrimination against them. This "positive discrimination established in favor of women by […] divine laws", in Article 3(3), differs radically from the original meaning of affirmative action and the purposes for which it has been developed. Eventually, it can be said that, among all international and regional charters and conventions, the Arab Charter provides the least protection of women's rights and gender equality as per international law standards.
This issue is addressed in Article 44 of the charter, which states that: "The States Parties undertake to adopt, in accordance with their constitutional processes and with the provisions of the present Charter, [whatever legislative or nonlegislative] measures in order to give effect on the rights recognized by the present Charter".
The main weakness of this charter is that it states that all rights and obligations placed on states shall be in accordance with the constitution or legislation in effect. Thus, states shall take the necessary measures to fulfill the rights set forth in the charter "in accordance with their constitutional processes" according to the aforementioned Article 44.
For example, the measures that enable a child to acquire her/his mother's nationality must be "in accordance with their domestic laws" (Article 29 (2) 21 ). Another example is the enjoyment of the freedom of thought, conscience and religion, which is limited by the constraints set forth in the law in effect (Article 30(1)).
The risk associated with such references to the constitution and domestic laws in effect stems from the fact that national law may contain many shortcomings. National laws may themselves violate the simplest principles of equality and establish systematically discriminatory practices. Thus, taking this national legislation as the reference to granting rights could only mean further denial of rights and could protect discriminatory practices instead of abolishing them.
Based on the aforementioned, it becomes clear that the obligation to engender the constitution is a binding international legal obligation, with clear legal sources. Women's rights-related international conventions are agreements of a universal and regional nature which apply to the majority of the world's states. It must be noted that the continents are unequal in terms of their recognition of these rights, and there is an obvious lack of recognition of equality between women and men in Asia, especially in the Arab region, either through delaying the ratification of international relevant commitments or through making reservations that empty the commitments of meaning.
It is clear to us how international law is binding for the signatory/member States. They have to implement these treaties 'in good faith', and incorporate them into their national legislation, which may not be invoked as an excuse or justification for evading the implementation of the obligations under those treaties. This was clearly stated in the Vienna Convention on the Law of Treaties of 1969 22 under Articles 26 and 27. The obligation to engender their constitutions and all national legislation is binding upon states as a means to attain the end of ensuring gender equality and protection from all forms of discrimination. Chapter 3 of the ABC for Gender Sensitive Constitutions (Suteu & Draji, 2015) details the content of a gender sensitive constitution, looking at both general principles and specific rights which must be adopted in order to ensure full protection of women's rights, gender equality, and non-discrimination. In spite of this, many international and regional conventions, especially those related to women's right or human rights in general, did not leave their implementation and the incorporation of their content in national legislation to the general rules of international law, but have laid down special provisions at the core of the treaties, themselves obliging contracting states to amend their constitutions and other national legislation to ensure compatibility with their obligations to ensure women's rights, including equality and non-discrimination in the exercise of those rights and the enjoyment of the freedoms contained therein. This is the essence of the term 'gender of the constitution', i.e. the incorporation of its provisions to guarantee women the exercise of all their rights without derogation or discrimination and to eliminate any obstacles to this.
2.
Second, what must a democratic gender-sensitive constitution contain?
Here I present the content of a democratic gender sensitive constitution, as drawn from international law and comparative constitutional design.
Principles of a democratic gender sensitive constitution
In the simplest understanding, a democratic constitution is one that is democratically ratified and ensures the establishment and maintenance of a 22. https://treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-18232-english.pdf democratic system. On the 20th of December 2004, the United Nations General Assembly adopted a resolution in which it defined the basic elements of democracy 23 .
According to this resolution, a democratic constitution has to guarantee human rights and freedoms, to incorporate a plural political system, ensure transparency and accountability, guarantee the rule of law, the separation of powers, and the independence of the judiciary. Moreover, it must take into account some basic issues concerning the process of constitution making and not only the constitution's content.
A gender sensitive constitution is a constitution that
• adopts a gender perspective and pays attention to how issues of gender are dealt with and how provisions of the constitution impact on gender,
• ensures substantive gender equality, theoretically and practically,
• prohibits discrimination based on gender, ethnicity, class, color, sexual orientation, age, and other characteristics,
• adopts gender sensitive language (more on this in Suteu & Draji, 2015, chapter 4) , and
• contains rules and guarantees to activate this equality and empower women to exercise all their rights, including the possibility of having affirmative action measures to counter discriminatory practices against women.
There are basic principles that constitutions have to stand on and also clear criteria that no democratic constitution can ignore, especially if it is intended to be gender sensitive. If the principles of freedom, dignity, equality, and non-discrimination are among the fundamental principles that any constitution must contain, there are also others closely relevant to a democratic constitution and of special importance for women's rights and gender equality. The latter provide guarantees that can be relied on in order to ensure women's enjoyment of their full rights and to abolish the discriminatory practices targeting them. We address here the principles of freedom, dignity, equality, non-discrimination, separation of powers, popular sovereignty as the source of constitutional authority, as well as secularism.
Freedom
Freedom has been recognized as a fundamental principle on which the legal organization of states stands, and which must be included in national constitutions 24 . In addition to recognizing a number of rights and freedoms (such as the freedom of thought, religion, and conscience; the freedom of speech and expression; the freedom of assembly; and the freedom of association, etc.), the constitution should stipulate that it guarantees rights as universal and inalienable, indivisible, interdependent, and interrelated. The list of rights included in the constitution should not be exhaustive. In that way, when necessary, the protection of the constitution could be extended to more rights than those listed explicitly in its text. Such an approach reaffirms that the origin of the rights included in the constitution is freedom and that any limitation of freedom must be subject to the controls set forth in the constitution itself. 
Dignity
Human dignity is one of the most important values that must be enunciated in national constitutions for both women and men alike. Therefore, the constitutions 24. However, the French Declaration itself was discriminatory against women, and the failure of the French Revolution to promote women's rights prompted Olympique de Gouge to publish the Declaration on the Rights of Women and [Female] Citizen in 1791. of many countries include this principle in their preambles or in separate provisions. Examples: South African constitution, Article 1: "The Republic of South Africa is one, sovereign, democratic state founded on the following values: 1. Human dignity". German constitution, Article 1(1): "Human dignity shall be inviolable. To respect and protect it shall be the duty of all state authority".
Equality
National constitutions are the "framework for the elimination of discrimination against women. An explicit constitutional guarantee of gender equality is fundamental to combating discrimination against women and girls in law and in practice"
25
. National constitutions adopt the principle of equality in many formulations.
• Some constitutions enunciate it in general statements without specifying that it applies to both women and men like. For example: the Spanish constitution, Section 14: "Spaniards are equal before the law".
• Other constitutions enunciate equality between women and men specifically. Like the Belgian constitution, Article 10: "Equality between women and men is guaranteed".
• Other constitutions not only enunciate explicitly the equality between women and men, but also acknowledge that formal constitutional equality alone is not enough unless associated with affirmative action steps that must be taken by the State in order to activate this right and empower women to overcome decades of inequality and discriminatory practices against them. They oblige the State to ensure this equality and to take the necessary measures to implement it in practice. An example for that is the Canadian Charter of Rights and Freedoms, Article 15 on "Equality Rights": "(1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the 25. http://ohchr.org/Documents/Issues/Women/WG/Family/A.HRC.29.40_E.pdf law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, color, religion, sex, age or mental or physical disability. (2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, color, religion, sex, age or mental or physical disability".
Contrary to these good practices, there are some constitutions that disregard and ignore this right, or empty it of any meaning and restrict it in a way that prevents women from benefitting from it. Yemeni constitution, Article 31: "Women are the sisters of men. They have rights and duties, which are guaranteed and assigned by Shari'ah and stipulated by law".
Here, the constitution makers avoided using the term 'equality', preferring instead to use 'sisters of men', which does not have a clear meaning and may be interpreted in a restrictive way. Moreover, the text further undermines gender equality by describing the source of women's rights, as sisters of men, as being sharia and national legislation rather than any clearly defined international norm or convention. This allows for interpretations which may empty gender equality of meaning and deny women their rights. The constitution of Yemen, however, is not the only one in this regard. For example: Iranian constitution, Article 20: "All citizens of the country, both men and women, equally enjoy the protection of the law and enjoy all human, political, economic, social, and cultural rights, in conformity with Islamic criteria". Clearly, though this constitution uses the term 'equality' between women and men, it restricts this supposed equality by subjecting it to 'Islamic criteria', which are, in turn, subject to religious men's different interpretations and explanations.
Numerous constitutions have created constitutional bodies tasked with promoting gender equality and removing all forms of discrimination between women and men up on equality issues, and should possess the competence and capacity to enable them to achieve the objective for which they have been established.
The United Nations 27 has adopted a set of minimum standards applicable to national human rights institutions which include women's rights and gender equality bodies. These principles require that the body have a broad and clear mandate, autonomy from the government, independence, pluralist membership, adequate resources, and adequate powers of investigation. For example, the Ecuadorian constitution, Article 156: "The National Equality Councils are bodies responsible for ensuring the full observance and exercise of the rights enshrined in the Constitution and in international human rights instruments. The Councils shall exercise their attributions for the drafting, cross-cutting application, observance, follow-up and evaluation of public policies involving the issues of gender".
It should be highlighted that these bodies are not ends in themselves. Rather, they are means to realize a higher end, which is both formal and substantive equality between women and men. Thus, it is not sufficient to stipulate the creation of these bodies in the constitution and then leave them inactive and powerless, as experience in many countries reveals. Their financial and administrative independence must be set forth in the constitution in order for these bodies not to be manipulated or suppressed by political authorities. They should also not be left vulnerable to budgetary cutbacks, as experience shows that in times of austerity, cuts to public spending disproportionally affect gender equality institutions 28 .
It may also be best not to go into detail in the constitution itself about the competences and procedures guiding the operation of these bodies in order for them to have the necessary flexibility to perform their tasks 29 . Such details will be mandated in implementing legislation and are not what will guarantee the proper operation of these bodies. This will be guaranteed by the political will behind creating such bodies and enabling them to work under the best circumstances. Otherwise, they will remain mere bureaucratic structures created in response to international pressure, with no political commitment behind them. This has been the case of Morocco, where the creation of such a body was set forth in law, but the institution has not actually been created.
Non-discrimination
Constitutions must explicitly forbid discrimination. This is a basic principle that may not be ignored or disregarded. For example, the constitution of South Africa prohibits all forms of discrimination, whether exercised by the state or individuals. It also obliges the state to make legislation to combat it. For instance: the South African constitution, Article 9(3): "The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex […] . No person may unfairly discriminate directly or indirectly against anyone […] . National legislation must be enacted to prevent or prohibit unfair discrimination".
Other constitutions adopt another option by shedding light on the most common practices of discrimination against women and prohibiting them explicitly. They not only prohibit discrimination generally and explicitly, but prohibit certain practices by name as well. This is the case of the Portuguese constitution, which concentrates, in Article 109, on discrimination against women in the field of "access to political office". The constitution of Ecuador guarantees, in Article 43(1), freedom from discrimination to pregnant and breast-feeding women in "education, social, and labor sectors". Additionally, gender sensitive constitutions have to clearly prohibit both direct and indirect discrimination. Sometimes, indirect discrimination can be more serious as it is hidden and not enough attention is paid to it. This happens "when laws, public policies and programmes are built on seemingly gender-neutral criteria, [while in practice they] have a detrimental impact on women. [The risk here is that these] laws, policies and programmes may unintentionally perpetuate the consequences of past discrimination. They may be inadvertently modelled on male lifestyles and thus fail to take into account aspects of women's life experiences which may differ from those of men. These differences may exist because of stereotypical expectations, attitudes and behaviour directed towards women which are based on the biological differences between women and men. They may also exist because of the generally existing subordination of women by men" (footnote 1 30 ).
Examples of indirect discrimination include unnecessary requirements in the workplace which place one gender at a disadvantage compared to the other (such as by discriminating against women who have taken maternity leave or are the primary caregivers in their family). Therefore, constitution makers must address both direct and indirect discrimination when drafting the prohibition of gender based discrimination in the constitution. This will enable them to also combat existing hidden discriminatory practices.
Separation of powers
Respect for the separation of powers principle also has positive implications for women's rights and gender equality because it prevents the different branches of power from cooperating to restrict or ignore them. For example, if the legislative power failed to enact laws related to women's rights, or if the executive power insisted on ignoring the application of these rights, the independent judicial power would be the real guarantor to resort to. The principle of the separation of powers is set forth in most constitutions of the states of the world. proposal of amendment shall be considered which is aimed at abolishing: IIIthe separation of the Government Powers".
Popular sovereignty as the source of constitutional authority
Constitutions must address the source of sovereignty, meaning they must clarify the authority from which the branches of power derive their jurisdictions and manifestations of power. It is worth mentioning that recognizing popular sovereignty as the source of constitutional authority is not only a basis of equality among all citizens, but allows for the removals of the guardianship of clergies, regardless of their creed, over societal affairs and subsequent discrimination on the basis of religious belief. The overwhelming majority of constitutional and political systems throughout the world tend to adopt popular sovereignty as the basis of constitutional authority. This is a requirement of democracy itself. For example: the Italian constitution, Article 1: "Sovereignty belongs to the people, which exercises it in the forms and within the limits of the Constitution".
Secularism
Secularism refers to the separation of religion and religious institutions from the decision-making processes of the government and the legislature and judiciary, so that political and legislative institutions are independent of religious institutions. Thus, religious affairs should be viewed as personal matters by the State. This issue is very important and has serious repercussions for women's rights and freedoms. Women also differ in terms of religion and beliefs, which makes them subject to different, and sometimes contradictory, legal systems in countries where religious or traditional authorities also exercise legal and political power. It is also necessary for a secular constitution to be a democratic one, as each has its own foundations and principles that must be realized. A secular constitution can also be undemocratic -an example of which is the Turkish constitution which adopts secularism clearly but also includes many provisions that violate democratic principles. Supporters of gender equality and non-discrimination should not barter a democratic constitution for a secular one; instead, they should work to ensure that the gender sensitive constitution they seek to bring about is democratic and secular at the same time.
Incorporating these principles into the constitution will significantly serve women's rights and gender equality. Women are still denied their fundamental rights in many countries, either owing to clear discriminative legal texts, or because of religious beliefs and discriminatory social practices. Therefore, the inclusion and protection of these principles in the constitution will have a significant positive impact on women's rights and gender requirements, as it will provide a constitutional basis that can be legally relied on to forbid many unjust practices that target women and deny them their individual rights 31 .
Rights and freedoms in a gender sensitive constitution
Rights and freedoms occupy a high status in most constitutional documents. A constitution is not a mere document describing the form of the state and its system of governance and regulating the relations among the branches of power. It is also a document that guarantees individual rights and freedoms (Kedzia, 31. For more on constitutions providing a legal basis for women's empowerment, see Suteu and Draji (2015, chapter 1). 2013, p. 8 and beyond). In addition to the clear protection of individual rights in general, gender sensitive constitutions must contain specific provisions ensuring women's human right to protection against abuse and discrimination. Constitutions must provide women with an enabling environment in which to exercise their rights and overcome the obstacles restraining them.
The content of constitutional rights
A constitutional document must state, in clear, precise, and detailed terms, all of the civil, political, economic, social, and cultural rights it protects, up to what has become to be known as 'the third generation of rights', which include, among others, the right to a safe environment and sustainable development. Among the constitutions that follow this approach is the constitution of Brazil, which contains 78 articles on rights and freedoms. The same is true for the Colombian constitution, which contains 76 articles on rights on freedoms. This is also the case of the constitution of South Africa, which allocates Chapter II completely to rights and freedoms, under the title of "Bill of Rights" and covers the rights in detail. Of course, it is not just the list of rights included in the constitution which is important, but the extent to which they are enforced. Nevertheless, having a comprehensive bill of rights in the constitution can provide the legal basis for women's empowerment and for achieving further protections in the future.
In addition to the drafting of an accurate text containing clear statements of the general individual rights to be included in the constitutional document, there are other measures that must be included in the constitution to strengthen the constitutional rights of women and ensure their actual enjoyment thereof. This includes clearly enunciating women's right to exercise the freedoms that they have traditionally been denied, such as their sexual and reproductive rights, the right to hold political and judicial positions, labor-related rights, rights of inheritance, freedom within marriage, and the freedom to choose a partner. Therefore, certain constitutions, despite their assertion that 'all citizens' enjoy 'all rights', reaffirm in clear terms the equality between women and men in their enjoyment of certain rights.
Many constitutions also contain texts concerning the creation of agencies aiming to ensure the activation of the rights enshrined in the constitutions. These are given different names: Ombudsman, Gender Equality Ombudsman, Human Rights Commission, Human Rights Ombudsman, Human Rights Protection Committee, etc. Regardless of the name, they have to possess real powers and not be merely supervisory or consultative bodies.
Rights to sexual and reproductive health and to bodily integrity and autonomy
A gender sensitive constitution must provide for women's health, including for their sexual and reproductive health. A good starting point is recognizing reproductive rights as human rights as the United Nations has done (HR/ PUB/14/6, 2014). As declared in the 1995 Beijing Platform for Action:
"The human rights of women include their right to have control over and decide freely and responsibly on matters related to their sexuality, including sexual and reproductive health, free of coercion, discrimination and violence. Equal relationships between women and men in matters of sexual relations and reproduction, including full respect for the integrity of the person, require mutual respect, consent and shared responsibility for sexual behavior and its consequences" (Beijing Declaration and Platform for Action, 1995, para 96).
Women's sexual and reproductive health is connected with many human rights, including the right to life, the right not to be exposed to torture, the right to health, the right to privacy, the right to education, and the prohibition of discrimination. This places specific obligations on States, as reaffirmed by the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical and Mental Health, who refers to women's right to access reproductive healthcare services, goods, and facilities that are:
• available in adequate numbers;
• accessible physically and economically;
• accessible without discrimination; and
• of good quality 32 .
Violations of women's reproductive rights take numerous forms and include:
"denial of access to services that only women require, or poor quality services, subjecting women's access to services to third party authorization, and performance of procedures related to women's reproductive and sexual health without the woman's consent, including forced sterilization, forced virginity examinations, and forced abortion; [female genital mutilation and early marriage also constitute risks for women's sexual and reproductive rights]" 33 .
Acknowledging differences in reproductive biology between women and men is not akin to endorsing paternalism or the view that "biology is destiny" (Irving, 2008, pp. 192-193) . Instead, "a gendered perspective on health includes, besides examining differences in health needs, looking at differences between women and men in risk factors and determinants, severity and duration, differences in perceptions of illness, in access to and utilization of health services, and in health outcomes"
34
. The constitutional recognition of the particular needs and vulnerability of women when pregnant, during childbirth, and when caring for their children is a duty incumbent upon the state and is based on the needs associated to that vulnerability, not on the assumption of incapacity (Irving, 2008, pp. 194 […] by means of economic, social, cultural, educational, and environmental policies; and the permanent, timely and non-exclusive access to programs, actions and services promoting and providing integral healthcare, sexual health, and reproductive health. The provision of healthcare services shall be governed by the principles of equity, universality, solidarity, interculturalism, quality, efficiency, effectiveness, prevention, and bioethics, with a gender and generational approach".
Right to protection from gender based violence
Gender based violence is a major challenge hindering women's ability to exercise many rights and a major violation affecting their rights to life, physical integrity, and human dignity. It occurs all over the world and is used to deny women and girls security, freedom, and the right to life. It is important to take into consideration that not only actual violence constitutes a barrier to freedom, but also the threat of violence. Thus, constitution makers must pay attention to this issue and devote resources to combatting it. Like for example, the Tunisian constitution, Article 46: "The State takes all necessary measures in order to eradicate violence against women".
When formulating the constitutional provisions relevant to the right to protection against gender based violence, this issue should be stated clearly in a separate article and not incorporated into other rights, such as the right to life, physical integrity, or into the provisions of other articles. It will be useful to emphasize it in a clear, accurate, and separate article, as in the case of the Tunisian constitution. Also, the text of the proposed article must clearly state both women's right not to be subjected to this violence, and the state's duty to take all necessary measures to ensure this right and to protect victims of gender based violence 35 .
Preventing women's rights violations under the pretext of religion or social customs
The violation of women's rights under the pretext of religion, culture or customs/ traditions also hinders women's enjoyment of their human rights. Whereas gender based violence is often prohibited by the constitution or ordinary legislation (even if the latter may be poorly enforced), violating women's rights under the pretext of religion or customs is often justified and legitimized by many who may view it not as a violation but as compliance with religious or customary law. This is often the view taken in countries where sharia is a source of law or the basic or exclusive source of law. This risk is even higher when constitutions explicitly restrict women's rights by stating that they must not contradict religion or custom, or when they make religion and custom, rather than the constitution, the basis for such rights. Therefore, great caution must be exerted when including any reference to existing customs in the constitution. For example, the constitution of South Africa recognizes the roles and rights of religious, cultural, and linguistic communities, but it ensures that their exercise of these rights may not contradict the constitutional bill of rights (Article 31). Then, the same constitution recognizes traditional leaders, allows their legislation to be applied, and mandates that courts apply customary law but only "subject to the Constitution" (Article 211).
The constitution of Venezuela, after recognizing rights of religious communities, restrains the exercise of their beliefs in Article 59, which states that: "no one shall invoke religious beliefs or discipline as a means of evading compliance with law or preventing another person from exercising his or her rights". The essential point that constitution makers have to highlight is that the application of religious and customary law depends on their compatibility with the constitution, especially the constitutional bill of rights, and not the opposite. This has to be projected in explicit and clear statements. This is also the position of the Working Group on the Issue of Discrimination against Women in Law and Practice. In its report of 2015, it recommended that states "recognize and enshrine, in their constitutions and laws, the right to equality, which should apply in all areas of life and have primacy over all religious, customary and indigenous laws, norms, codes and rules, with no possibility of exemption, waiver or circumvention" 36 .
This subject is especially important in societies that are still under religious or customary authority. There, the interpreters of religious texts, and not the texts themselves, wield public authority, and their interpretations supersede the constitution. It must be highlighted that all legal texts require an authority to interpret them. The problem is not this openness to interpretation, but who has the power to interpret and give the final say with regard to legal texts: a religious power or a civil one, i.e. a judge. A gender sensitive constitution requires a secular authority interpreting its provisions; otherwise, the protections it offers women risk being undermined in the name of religion 37 .
The importance of the above is not limited to the protection of women from the violation of their rights under the pretext of religion or customs. It also ensures that no legislation will be enacted later based on religion or customs, regardless of its contradiction with women's constitutional rights and gender equality. This occurs specifically with regard to regulations on the family, eligibility for public office, inheritance, and personal status laws.
Women's right to participate in public and political life
Constitutions have to ensure all women's political rights, especially the right to popular participation in the administration of public affairs, the right to candidacy and voting in periodic elections through public, equal and secret ballot, and the right to hold public offices and exercise all public functions created pursuant to national legislation, including women's enjoyment of their right to get opportunities to represent their governments at the international level and to take part in the activities of international organizations. 37. For more on an independent judiciary as a necessary guarantee for the constitution's implementation, see Suteu and Draji (2015, chapter 5) .
The Beijing Platform of Action adopted at the Fourth International Women's Conference (1995) urged the governments of the world to increase women's participation in decision making positions so as to reach not less than 30% -the goal set by the Economic and Social Council.
The purpose is to reach parity between women and men as a mechanism to realize complete equality. However, international progress on the realization of women's political representation goals, as set by the international community, is still very slow and far from meeting these objectives. Thus, a gender sensitive constitution should stipulate an obligation to address women's exclusion and enable women to hold public office and to participate in elected bodies, including participation in the State's political and public life; the exercise of legislative, judicial, executive, and administrative powers; as well as participation in all aspects of public administration and policy formulation and implementation at international, national, regional, and local levels. This participation must also extend to civil society, including general assemblies and boards, as well as to organizations such as political parties, trade unions, professional or industrial associations, women's organizations, community organizations, and other organizations active in public and political life. However, constitution makers have to take into account that the mere recognition of the equality principle is not sufficient to redress women's exclusion and to enable them to actually participate in the political and public life of the country. That is why the CEDAW Committee has stated that:
"the principle of equality of women and men has been affirmed in the constitutions and laws of most countries and in all international instruments. Nonetheless, in the last 50 years, women have not achieved equality, and their inequality has been reinforced by their low level of participation in public and political life" (CEDAW, 1997).
Therefore, the Committee affirmed that, while it is necessary to remove impediments in law, this is not sufficient; affirmative action measures must be adopted so as to realize equality of participation 38 .
For example, the Italian constitution affirms the right of citizens of both sexes to hold public office and obliges the State's authorities to adopt specific measures to promote equal opportunities between women and men. The example of the Italian constitution, Article 51: "All citizen of either sex is eligible for public offices and elected positions on equal terms, according to the conditions established by law. To this end, the Republic shall adopt specific measures to promote equal opportunities between women and men".
A broad set of such measures exists, including 39 :
• appointing female candidates,
• modifying the electoral procedures,
• enacting binding laws for political parties to include women on their lists, and
• specifying numeric objectives and quotas in elected bodies, executive bodies and judicial organs. For example, the constitution of Ecuador states explicitly that women must be able to hold judicial offices, including membership of the Constitutional Court on a basis of "parity with men".
The example of the Ecuadorian constitution, Article 434:
"Members [of the Constitutional Court] shall be elected […] through a public examination process, with citizen oversight and option for challenging the process. In the membership of the Court, efforts shall be made to ensure parity between men and women".
A constitution may also contain a rule stating that no gender may constitute less than a certain percentage of any public body's membership, for example stating that "neither gender should occupy more than 60% or less that 40% of the positions on a party list or in a decision-making body" (Dahlerup, 2005, p. 142 ). An example of this is the constitution of Kenya, which states that no more than two-thirds of the members of elective or appointed bodies shall be of the same gender. This ensures that at least one third of a body's members will be of the 'other gender'. The Kenyan constitution makes it obligatory, in Article 27(8), for the state "to take legislative and other measures to implement the principle that not more than two-thirds of the members of elective or appointive bodies shall be of the same gender". This is reaffirmed in Article 81, which states that: "The electoral system shall comply with the following principles--(b) not more than two-thirds of the members of elective public bodies shall be of the same gender".
The purpose of affirmative measures is to achieve parity between women and men on the way to realizing complete equality. As such, they are meant to address existing democratic deficits and to be transitory towards ensuring women's equal participation in economic decision and policymaking and implementation 40 . In addition to the fact that it is a right for women, women's equal participation in public and political life constitutes a benefit for society as a whole. Studies have shown that women working in politics are no less competent than their male peers (Duflo & Topalova, 2004) . Moreover, it has been shown that "not only are women leaders needed to reflect the policy preferences of women voters, but that they may be more effective in doing so" 41 . Women participating on equal terms in public and political life thus ensures that they can pursue policies and decision making which reflects their needs and interests.
Finally, it should be pointed out that a gender-compatible constitution is legally binding on states and is not merely a 'point of view' subject to consensus or disagreement and does not tolerate multiple views. The Iranian woman Fatima Umm Salamah was killed in 1852 and her body dumped in the well after she cried out loud "You can kill me whenever you like, but you cannot stop the liberation of women" 42 -it seems that this cry will continue to resonate until women actually succeed in achieving their full equality of rights, which should be at the forefront of entrenching these rights with clear and precise constitutional provisions. This is what should be done. It is our responsibility to all women and men alike as human beings who truly believe in human rights.
